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SECTION I: INTRODUCTION

On September 8, 1989, Chief Justice Sonny Hornsby appointed a committee of judges, attorneys,
and administrators to develop a model case management plan for use in the Circuit Court for the
Tenth Judicial Circuit, Civil Division, sitting in Birmingham. The Committee’s goal was to
reduce a backlog of pending litigation.

The Committee adopted a case management plan called the “Birmingham Differential Case
Management Plan” (“‘the Plan™) that went into effect on October 1, 1990. The Plan called for the
assignment of each case to a specific Circuit Judge who would be responsible for the
management of the case until its disposition.

Prior to the effective date of the Plan, a master calendar system was utilized in Birmingham. A
trial setting could be obtained by the parties filing a “certificate of readiness." There was very
little court involvement in case management and the trial setting did not reflect the age of a case,
its complexity, or management needs.

The Plan recognized that all cases are not alike and that the amount and type of court
intervention should vary from case to case. By evaluating the likely complexity of each case
early on, the court could tailor events and preparation time to meet the specific circumstances.
The Plan offered a predictable, orderly flow for each case, from filing to final judgment, in order

to achieve the goals of the “just, speedy, and inexpensive determination of every action.”
Ala.R.Civ.P.1(c).

Under the Plan the courts began their case management responsibilities with the assignment of a
new case to a “track.” Thereafter the courts actively assist attorneys to overcome problems and
to facilitate progress toward an early disposition of each case. Attorneys cooperate with each
other and with the courts to set realistic timetables and all parties are expected to adhere to them.

The Plan has achieved great success. Statistics from the Administrative Office of Courts show
that in the fiscal year ending September 30, 1990, there were 13,807 pending cases and the
average number of days from filing to dispositions was 678.48. The Plan has been in effect for
the past fifteen years; the statistics for the fiscal year ending September 30, 2007 show that there
were 6,175 pending cases and the average days from filing to disposition was 423.08. While
there are other variables that could affect these statistics, all data indicate that the Plan has been
effective.

There have been many changes in docket handling during the years the Plan has been in effect;
as discussed below, the Alabama courts have now converted to electronic filing and anticipate
that additional changes will be necessary in the future. The Plan has not been modified since its
adoption and the original Committee has long been dormant. In order for the Plan to reflect the
manner in which the civil docket is currently being handled, the Administrative Director of
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Courts and the Chief Justice have authorized the Presiding Judge to proceed with the needed
revisions.

The Committee is currently composed of Circuit Judge Robert S. Vance, Jr.; Circuit Judge
Michael G. Graffeo; Ruth Gwin, of the Circuit Clerk’s Office; Michael Ermert and Mac M.
Moorer, of the Birmingham Bar Association; and J. Scott Vowell, Presiding Judge of the Tenth
Judicial Circuit. The Committee has also considered the input of the Birmingham Bar
Association’s Civil Courts Procedures Committee in revising this document. It is anticipated
that the Committee will continue to function, and to alter or amend the Plan, as circumstances
require.

SECTION II: PROGRAM STRUCTURE

When a new case is filed, it will be randomly assigned to an individual judge with the exception
of certain cases specifically assigned to the Presiding Circuit Judge, as discussed in Section IV
below. All matters pertaining to a case will thereafter be handled by the judge to whom the case
is assigned, including hearing all motions.

When all defendants that have not been dismissed from a case have either answered or otherwise
appeared, or have been defaulted, the case will be assigned by the judge to one of three tracks:
expedited, standard, or complex. Track assignments are initially based on information in the
complaint and the civil case information sheet. Attorneys will have the opportunity to ask the
court for a change in track assignment if they feel another track is more suited to the
management needs of the case.

This section of the report will address the policies and procedures for the differential case
management program. Policies addressing service of process, default judgments, and motion
practice are discussed first since these policies will be uniformly applied to all cases, regardless
of track assignment.

Service of Process

The Alabama Rules of Civil Procedure require the process server to deliver the process and
accompanying documents within 30 days from the date of filing or return the process and copies
to the clerk. After service is perfected on a defendant, the clerk’s office will enter the date of
service into the record.

Each month, the clerk’s office will generate a “No Service Report,” which is an internal report
that identifies defendants for which service has not been perfected in a timely manner. If a
defendant has not been timely served, the clerk’s office will mail a computer-generated notice
(see example found as Attachment 1) to counsel for the plaintiff approximately 45 days after the
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case has been filed. This notice will inform the attorney that he has a 75-day period in which to
perfect service or the defendant will be dismissed.

Additionally, the judge may issue an order establishing a deadline for perfecting service; in this
event, the judge’s order would supersede any notice from the clerk’s office.

Default Judgments

As stated in Rule 12 of the Alabama Rules of Civil Procedure, each defendant has 30 days from
the date of service to respond to the complaint by filing either an answer or a motion. Every
month the clerk’s office will generate a “No Answer Report,” which is an internal report that
identifies defendants that have not timely answered the complaints in pending cases.

If the defendant has not filed an answer or other appropriate pleading within 40 days of service,
counsel for the plaintiff will receive a “No Answer Notice,” stating that the plaintiff has 30 days
in which to apply for default judgment or the case will be dismissed (see example found as
Attachment 2). Additionally, the judge to whom the case has been assigned may enter an order
establishing a deadline for the filing of a default judgment; in this event, the judge’s order would
supersede any notice trom the clerk’s office.

Any application for default judgment must be accompanied by an affidavit from the plaintiff (not
the plaintiff’s attorney) and/or other evidence attesting to the basis of the claims and relief
sought, as well as the requisite filing fee. In those cases where damages are to be proven by an
evidentiary hearing, the judge will notify counsel of the date and time for said hearing.

Where there is merely an application for entry of default under Rule 55(a), there is no filing fee.
Any motion for entry of a default judgment by the Clerk or by the Court, under Rule 55(b) (1) or
(2), respectively, must be accompanied by the appropriate filing fee. In this circuit, default
Jjudgments have traditionally been entered by the Court rather than by the Clerk.

Motion Practice

Any attorney desiring to have the court consider a motion must file said motion with the clerk’s
office, electronically or by hard copy. The judge does not have the responsibility of filing
motions. Some judges prefer courtesy copies of motions so filed, and the attorney should inquire
with the judge’s chambers whether the judge would like a copy of a filed motion (or of a
response to a motion). Courtesy copies of electronically filed motions and pleadings are
included in this policy, although they may be sent to the judge hearing the motion by placing a
hard copy in the mail on the date of electronic filing.
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If a party desires a hearing on the motion, the attorney must call the chambers of the judge
assigned to hear the case before filing the motion in order to obtain a hearing date and time. All
electronic filings, for which a hearing is needed or desired, are subject to this policy and should
not be clectronically filed without first obtaining a hearing date. Once the motion setting has
been obtained, the attorney must put a “Notice of Hearing” on the motion, on the first page
thereof, in prominent typeface.

If no hearing is requested, the attorney should place the statement “No Oral Argument
Requested,” on the motion, on the first page thereof, in prominent typeface. By law, some
motions must be accompanied by a filing fee. Any such motion requiring the payment of a fee
will not be accepted unless this fee is paid.

Track Assignment

A case 18 determined to be ready for track assignment when all of the defendants that have not
been dismissed from a case have cither appeared or have been defaulted. The judge shall make
the track assignment and will set the first status conference for standard and complex cases.

Each Wednesday, the clerk’s office will generate a “Ready Report,” which is an internal report
that identifies for every judge those cases on the docket that are ready to be assigned to a track.
The judge will enter an order setting the track assignment and specifying the status conference
date and time.

Each party has a period of 14 days from the date of the track assignment to file a motion for
change of track assignment. After ruling on the motion, the judge’s staff will provide notice to
all parties.

Expedited Track

Typical Cases: the following types of cases may be classified by the judge to whom the case is
assigned to the expedited track: accounts, collection of bills and notes, commercial matters
seeking liquidated damages, actions involving secured transactions, and district court appeals.
The goal for processing expedited cases is six months.

Track Assignment: all parties will receive an order from the assigned judge stating that their case
has been assigned to the expedited track.

At its discretion, the court may enter a setting for a status conference or an expedited trial date.
Discovery Limits: to meet the processing goal and to ensure the ability of the court to move

cases through the court in an efficient and effective manner, cases assigned to the expedited track
will be subject to the following discovery limits:
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No depositions will be allowed absent order of the court. Additionally, a limit of 50
single-part paper discovery request items will be allowed for each party whether
involving iterrogatories, request for production, or request for admission. All discovery
must comply with deadlines established by the court’s scheduling order.

Standard Track

Typical Cases: the following types of cases would be expected to normally fall within the
standard track: automobile negligence, personal injury, property damage claims, and Federal
Employees Liability Act (FELA) cases. The case-processing goal for standard cases is 12
months.

Track Assignment: all parties will receive an order from the assigned judge stating that their case
has been assigned to the standard track and setting a first status conference.

The discovery schedule in a standard case will be pursuant to the court’s scheduling order.
When the first status conference is held, the attorneys and the judge will typically determine a
trial setting at that time. Attorneys shall bring their calendars to the conference and be prepared
to set the trial date. Tt is anticipated that cases will go to trial approximately 30-60 days
following the completion of discovery, unless otherwise ordered, with an overall goal of trial
being set within 300 days from the date of the track assignment notice. During the status
conference, the court may also address the discovery schedule, consider discovery limits, and
rule on any pending motions.

Discovery Limits: to meet the case-processing goal and to ensure that discovery is completed in
a manner conducive to the timely disposition of the case, the following discovery limits for
standard cases are set:

Discovery will be limited to six depositions per party. Additionally, each party will be
limited to 100 single-part discovery request items whether involving interrogatories,
requests for production, or requests for admission. All discovery must comply with the
deadlines established by the court’s scheduling order. A party may request relief from
the discovery limitations in standard track cases.

Additional status conferences may be scheduled by the court, as needed, to expedite discovery,
limit the issues, and assure steady progress to disposition.

Final pre-trial conference: the judge may schedule a pre-trial conference following the
completion of discovery to resolve any pending issues. Scheduling of the pre-trial conference
will be coordinated with the parties and notice provided by the judge.
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Trial notices will be mailed by the circuit clerk’s office at least 60 days before the trial date. If
any judge sets a trial date after this period, the judge’s staff will be responsible for providing
notice of the trial date to all parties.

Complex Track

Typical Cases: the following types of cases would be expected to normally fall within the
complex track: professional malpractice cases, certain asbestos cases, securities litigation, class
actions, major products liability, construction cases, and other cases which will require a
disproportionate expenditure of judicial and litigant resources because of the complexity of
issues raised. The case-processing goal for complex cases is 24 months.

Track Assignment: all parties will receive an order from the assigned judge stating that their case
has been assigned to the complex track and setting a first status conference.

Discovery Limits: to meet the case processing goal and to ensure that discovery is completed in a
manner conducive to the timely disposition of the case, the following discovery limits for
complex cases are hereby established:

The discovery schedule in a complex case will be pursuant to the court’s scheduling
order. The scheduling order will provide any applicable limitation on the number and
length of depositions during the discovery period. All discovery will be controlled by the
scheduling order.

Additional status conferences may be scheduled by the court, as needed, to expedite discovery,
limit the issues, and assure steady progress to disposition.

Final pre-trial conference: the judge may schedule a pre-trial conference following the
completion of discovery to resolve any pending issues. Scheduling of the pre-trial conference
will be coordinated with the parties and notice provided by the judge.

Trial Date Assignment: the trial date may be set at the initial status conference, a subsequent
conference, or otherwise by scheduling order. When a status conference is set, attorneys shall
bring their calendars to every such conference and be prepared to set the trial date. It is
anticipated that cases will go to trial approximately 60-90 days following the completion of
discovery, unless otherwise ordered.

Trial notices will be mailed at least 60 days before the trial date. If any judge sets a trial date
after this period, the judge’s staff will be responsible for providing notice of the trial date to all
parties.
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SECTION IIT -OTHER PROCEDURES

Deposition Scheduling

In the event there 1s a dispute over the order in which depositions are to be taken, a
defendant 1ssuing a deposition notice contemporaneously with the defendant’s initial appearance
shall be entitled to conduct a party plaintiff’s deposition first. Otherwise, the party who issued a
deposition notice first should be permitted to conduct that deposition prior to any other
depositions being taken. The attorneys are encouraged to work among themselves, without the
need for court intervention, if changes in deposition scheduling become necessary.

With respect to Rule 30(b)(6) of the Alabama Rules of Civil Procedure, if corporate
representatives are not located within the State of Alabama, a party being asked to tender such
representatives for deposition will be expected to produce only one such representative in
Jefferson County, Alabama absent agreement of the parties to the contrary, or unless otherwise
ordered. Any further depositions of additional corporate representatives would be expected to be
held at the deponents’ location. Should the party for whom the representative will be testifying
reasonably question the court’s personal jurisdiction, this party may object to producing a
witness in Jefferson County until the issue is resolved.

Mediation

Parties to all civil cases are encouraged to consider mediation at any point during the
pendency of the case. Mandatory mediation orders are discouraged, but at the request of one or
more of the parties, the court may consider entering an order requiring mediation. A party is
deemed to appear at a mediation session if the following persons are physically present or, if so
authorized by the judge, are reasonably available to authorize settlement during the mediation:
(1) the party, or its representative (including counsel), if such representative (including counsel)
has full authority to settle without further consultation; or (2) a representative of the insurance
carrier for any insured party who is not such carrier’s outside counsel and who has full authority
to settle up to the amount of the plaintiff’s last demand or policy limits, whichever is less,
without further consultation. Willful failure of a party to attend or participate in the mediation
should be reported to the court.

Discussions during mediation are confidential. The judge does not rule on disputes
arising in the course of mediation and the mediation proceedings are not part of the record of the
case.
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Electronic Filing

The AOC has implemented electronic filing for State courts in Alabama. Jefferson
County has adopted electronic filing for its civil courts. The current electronic filing system does
not significantly differ from the paper filing system, aside from the actual mechanics of filing.
The various administrative procedures promulgated by the Alabama Supreme Court, as well as
any new or existing rules of civil procedure, are to be given precedence and complied with fully
if in conflict with any of the practices and procedures set forth herein.

SECTION IV: ROLE OF THE PRESIDING JUDGE IN CIVIL CASES

The position of Presiding Judge carries with it both administrative and judicial
responsibilities. The Presiding Judge annually assigns the judges to their positions and also has
responsibility for the Court Administrator and her staff, the Court Referees, and other court
personnel. The Presiding Judge works with the Jefferson County Commission, the Alabama
Administrative Office of Courts, and the Chief Justice in securing funding to keep the courts
operating efficiently. The Presiding Judge works with the county on issues of court security.
The Presiding Judge, the Court Administrator, and the District Attorney set the annual trial
dockets and designate weeks for jury trials. The Presiding Judge has duties concerning the
summoning of jurors and welcoming them to jury service. The Presiding Judge is a
spokesperson for the courts, keeping the legal community and the public informed about the
status of the courts and any issues of significance which may arise.

With regard to judicial duties, certain cases are more efficiently handled by the Presiding
Judge; these include unemployment compensation appeals, workers’ compensation “best
interest” settlements, ad valorem tax appeals, and drug condemnation cases. These categories of
cases are assigned to the Presiding Judge’s docket (designated as a separate “P-J”* docket) and
are not integrated into the regular civil docket. The Presiding Judge periodically reviews these
assignments since the caseload varies from time to time.



